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Background

On June 1, 2017, the Government of Ontario introduced Bill 148: the Fair Workplaces, Better Jobs Act, 
2017 (the “Bill”). The Bill was a response to the “Changing Workplaces Review”, which was undertaken by 
C. Michael Mitchell and John C. Murray, special advisors appointed by the Minster of Labour, to assess 
Ontario workplaces and review current employment and labour standards.

The Bill makes substantial amendments to the Employment Standards Act, 2000, SO 2000, c 41 (the 
“ESA”), the Labour Relations Act, 1995, SO 1995, c 1, Sch. A (the “LRA”) and the Occupational Health 
and Safety Act, RSO 1990, c O.1 (the “OHSA”). 

On November 22, 2017, the Bill passed its Third Reading. The Bill received Royal Assent on November 
27, 2017. Some of the amendments to the legislation became effective upon Royal Assent, while 
many of the changes will come into effect on prescribed dates in 2018 and beyond. An implementation 
schedule is included with these materials.

The purpose of this document is to provide a summary and explanation of the amendments to the 
legislation. Should you have any questions about the impact of the changes under Bill 148, please 
contact Geoff Ryans, Cassandra Ma, or your regular lawyer at the firm.

PART 1
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1 Application

1.1 Misclassifying Employees as Independent Contractors
Workers typically only receive entitlements under the ESA if they are employees of an employer. 
Independent contractors typically do not have any rights under the ESA. As part of the Changing 
Workplaces Review, a concern was raised that employers in some cases were treating workers as 
independent contractors, despite the fact that the worker had all the indicia of an employee.

Employers are now prohibited from misclassifying employees as independent contractors or treating any 
employee as if they were not an employee. Any such misclassification or treatment will be considered an 
offence under the ESA and may lead to fines or imprisonment of up to 12 months.

In any non-prosecutorial proceeding regarding employee status under the ESA, it will be the employer’s 
responsibility to prove that a worker is an independent contractor and not an employee. As such, 
employers will need to be certain that any persons who they treat as independent contractors in fact 
meet the legal criteria to be considered an independent contractor and not an employee.

For information on the difference between employees and independent contractors, please refer to the 
Canada section of L&E Global’s e-Guide, available on the Filion Wakely Thorup Angeletti LLP website:  
filion.on.ca/media-room/seminars-publications/publications/.

Effective Date: November 27, 2017

1.2 Related Employer Liability
Generally speaking, the ESA governs the direct relationship between an employer and an employee. 
However, in some circumstances, the obligation to apply employment standards may be extended to a 
person/business that is not the direct employer of an employee. This occurs when two employers are 
deemed to be a “common employer”.

Currently, the ESA states that two entities can be deemed to be a common employer of a given 
employee where: (a) the two entities perform associated or related activities; and (b) the intent or effect 
of the associated or related activities defeats the intent or purpose of the ESA. 

The Bill will eliminate the “intent or effect” requirement. This will make it easier for two employers to be 
declared a common employer, since it will occur whenever the two entities perform associated or related 
activities, without regard to the purpose of carrying on those activities through two entities.

Effective Date: January 1, 2018

Amendments to the  
Employment Standards Act, 2000

PART 2



page 3Legislative Amendments Under Bill 148: Fair Workplaces, Better Jobs Act, 2017

1.3 Crown Employees
The ESA will now bind the Crown and provide minimum employment standards to employees of the 
Crown. However, related employer liability will not be triggered by the Crown or a Crown agency. 
Similarly, related employer liability will not be triggered by any authority, board, commission, or 
corporation where all of the members are appointed by the Crown.

Effective Date: January 1, 2018

2 Minimum Pay

2.1 Minimum Wage Rates

a) Changes to Minimum Wage Rates

The general minimum wage rate will increase from the current rate of $11.60 per hour to $14.00 per 
hour on January 1, 2018. On January 1, 2019, the general minimum wage rate will become $15.00 per 
hour. Starting October 1, 2019, and occurring every October 1 thereafter, the minimum wage rates will 
be adjusted for inflation.

Proportional increases will be applied to the minimum wage rates for students, hunting and fishing 
guides, homeworkers, and liquor servers. These increases appear in the table below.

Minimum Wage Rates 

General
Students under 
18 years of age Hunting and Fishing Guides Homeworkers

Liquor 
Servers

Current $11.60 
per hour $10.90 per hour

$58.00 for less than five 
consecutive hours’ work in a day 

 
$116 for five or more hours’ 

work in a day

$12.80  
per hour

$10.10 per 
hour

January 1, 2018 $14.00 
per hour $13.15 per hour

$70.00 for less than five 
consecutive hours’ work in a day 

 
$140.00 for five or more hours’ 

work in a day

$15.40  
per hour

$12.20 per 
hour

January 1, 2019 $15.00 
per hour $14.10 per hour

$75.00 for less than five 
consecutive hours’ work in a day 

 
$150.00 for five or more hours’ 

work in a day

$16.50  
per hour

$13.05 per 
hour

b) Clarifying Amendments

• If an employee is a student under 18 years of age and is employed as a homeworker, they must 
receive a minimum rate of pay that is equivalent to the minimum wage rate for homeworkers.

• If the wage rate that is applicable to an employee changes during the employee’s pay period, the 
employer shall calculate the employee’s pay as if there were two separate pay periods: one consisting 
of the part before the day on which the wage rate was changed, and one consisting of the part after 
the day on which the wage rate was changed. 
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2.2 Three-Hour Rule
If an employee regularly works more than three hours per day and is required to attend work for less than 
three hours, the employee must be paid for three hours’ work in an amount that is the greater of:

• The amount that the employee earned for the time worked plus wages equal to the employee’s regular 
rate for the remainder of the three hours; or

• Wages equal to the employee’s regular rate for three hours of work.

This three-hour rule does not apply if the employer cannot provide work for the employee as a result of 
fire, lightning, power failure, storms, or similar causes beyond the employer’s control.

Effective Date: January 1, 2019

2.3 Minimum On-Call Pay
Employers also must pay three hours of wages to an employee who is on call to work if the employee is 
required to work for less than three hours, despite being available to work longer. This rule also applies 
where an on-call employee is not required to work at all. The three hours of wages will be calculated as 
an amount that is the greater of:

• The amount that the employee earned for the time worked plus wages equal to the employee’s regular 
rate for the remainder of the three hours; or

• Wages equal to the employee’s regular rate for three hours of work.

The entitlement does not multiply if the employee is required to be on call multiple times in a 24-hour period. 

An employee will not be entitled to minimum on-call pay if the employee: (a) was required to be on call for the 
purposes of ensuring continued delivery of essential public services; and (b) was not required to work at all.

Effective Date: January 1, 2019

Note: If a collective agreement that is effect on January 1, 2019, conflicts with the ESA’s requirement 
for minimum on-call pay, the provision of the collective agreement will prevail. However, upon the expiry 
of the collective agreement or January 1, 2020 (whichever is earlier), all collective agreements will be 
expected to conform to the ESA’s minimum on-call pay entitlement.

2.4 Cancellation of Work or On-Call Assignment
An employee is entitled to three hours of wages at their regular rate of pay if: (a) they were scheduled to 
work; and (b) their employer cancelled the employee’s scheduled work period less than 48 hours before 
the employee was supposed to commence work. The same rule applies to employees whose on-call 
assignments are cancelled less than 48 hours before the on-call assignment was to begin.

An employee will not be entitled to the three hours of cancellation pay if the employer is unable to provide 
work for the employee as a result of fire, lightning, power failure, storms, or similar causes beyond the 
employer’s control. Furthermore, an employer does not have to provide cancellation pay if the employee’s 
work is weather-dependent and the employer is unable to provide work due to weather-related reasons.

Effective Date: January 1, 2019
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Note: If a collective agreement that is effect on January 1, 2019, conflicts with the ESA’s requirement for 
cancellation pay, the provision of the collective agreement will prevail. However, upon the expiry of the 
collective agreement or January 1, 2020 (whichever is earlier), all collective agreements will be expected 
to conform to the ESA’s cancellation pay entitlement.

3 Equal Pay for Equal Work

3.1 Right to Equal Pay
Employees are entitled to receive compensation at equal rates of pay when:

• They perform substantially the same kind of work in the same establishment;

• Their performance requires substantially the same skill, effort, and responsibility; and

• Their work is performed under similar working conditions.

The right to equal pay applies to all employees regardless of employment status — including seasonal 
workers or workers from temporary help agencies — and sex.

However, the right to equal pay does not apply when the difference in the rate of pay is made on the 
basis of a seniority system, a merit system, a system that measures earnings by quantity or quality of 
production, or any other factor other than sex or employment status.

If an employer is found to have contravened an employee’s right to equal pay, an employment standards 
officer may determine the amount owing to the employee, and that amount will be deemed to be unpaid 
wages.

3.2 Review of Pay Rate
If an employee believes that their rate of pay violates the ESA’s new provisions with respect to equal pay 
for equal work, the employee may request a review of their rate of pay. Upon receipt of such a request, 
the employer must review the employee’s pay rate. If an inequity is found, the employer must adjust the 
employee’s pay accordingly. If the employer disagrees with the employee’s belief of pay inequity, the 
employer must provide the employee with a written response that sets out the reasons for the employer’s 
disagreement.

Employees of temporary help agencies may request a similar review of their pay rate from the temporary 
help agency for which they work.

3.3 Clarifying Amendments
• Work that is “substantially the same” can include work that is not necessarily identical.

• Employers cannot reduce an employee’s existing rate of pay to achieve compliance with the ESA’s 
provisions regarding equal pay.

• No unions or other organizations may cause or attempt to cause an employer to contravene the equal 
pay provisions of the ESA.

Effective Date: April 1, 2018
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Note: Collective agreements that are in effect as of April 1, 2018, and that contain provisions that permit 
differences in pay based on employment status will prevail over the ESA. However, upon the expiry of the 
collective agreement or January 1, 2020 (whichever is earlier), all collective agreements must conform 
to the ESA’s provisions on equal pay for equal work. 

The Ontario Government must commence a review of the equal pay for equal work provisions before 
April 1, 2021.

4 Overtime Pay
If an employee has multiple regular wage rates (i.e. different wage rates for different types of work that 
are regularly performed), employers cannot use a blended pay rate to calculate the employee’s overtime 
pay. Rather, employers must assess the type of work that the employee performed during the overtime 
work period and use the corresponding wage rate when calculating the employee’s overtime pay 
entitlement.

Effective Date: January 1, 2018

5 Public Holidays

5.1 Public Holiday Pay
Unless another manner of calculation is prescribed, an employee’s entitlement to public holiday pay must 
be calculated as follows:

If an employee is on a leave of absence and/or vacation for the entire pay period immediately before 
the public holiday, the above calculation will be applied to the pay period before the start of the leave of 
absence or vacation.

If the employee was not employed during the pay period immediately before the public holiday, the 
employee’s public holiday pay will be calculated as follows:

 

Public holiday pay =

Total amount of regular wages that the employee earned 
in the pay period immediately before the public holiday

Number of days that the employee worked 
in the pay period immediately before the public holiday

Public holiday pay =

Total amount of regular wages that the employee earned 
in the pay period that includes the public holiday

Number of days that the employee worked 
in the pay period that includes the public holiday
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5.2 Substitute Day of Holiday
If an employee agrees to work, or is on vacation, on a public holiday and is entitled to a substitute day off 
work, the employer must provide the employee with a written statement with the following information:

• The public holiday on which the employee will work or that is being substituted;

• The date of the day that will be substituted for the public holiday; and 

• The date on which the statement is provided to the employee.

The written statement must be provided to the employee before the public holiday.

Effective Date: January 1, 2018

6 Scheduling

6.1 Requesting Changes to a Schedule or Work Location
Employees who have been employed with their employer for at least three months may request changes 
to their schedule or work location. 

An employer who receives such a request must discuss the request with the employee and notify the 
employee of its decision within a reasonable time. If the employer grants the request or any part thereof, 
it must notify the employee of the date that the changes will take effect and how long the changes will 
last. If the employer denies the request or any part thereof, it must provide reasons for the denial.

6.2 Right to Refuse Work or On-Call Assignment
An employee may refuse to work on a day that they were not scheduled to work if: (a) their employer 
requests that the employee work on that day; and (b) the request was made less than 96 hours before 
the time that the employee would commence work. The same rule applies to employees who are 
requested to be on call less than 96 hours before the on-call shift would commence. An employee who 
exercises their right of refusal must notify their employer of the refusal as soon as possible.

However, employees cannot refuse to work or to be on call if they are required to deal with an 
emergency1, remedy or reduce a threat to public safety, or ensure the continued delivery of essential 
public services.

Effective Date: January 1, 2019

Note: If a collective agreement that is effect on January 1, 2019, conflicts with an employee’s right of 
refusal under the ESA, the provision of the collective agreement will prevail. However, upon the expiry 
of the collective agreement or January 1, 2020 (whichever is earlier), all collective agreements will be 
expected to conform to an employee’s right of refusal under the ESA.

1. For the purposes of an employee’s right to refuse work, an “emergency” is defined as follows: (a) a situation or an impending 
situation that constitutes a danger of major proportions that could result in serious harm to persons or substantial damage to 
property and that is caused by the forces of nature, a disease or other health risk, an accident, or an act whether intentional or 
otherwise, or (b) a situation in which a search and rescue operation takes place.
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7 Leaves of Absence

7.1 Personal Emergency Leave

a) Increased Entitlement

All employees — not just employees in organizations with 50 or more employees — will be entitled to 
personal emergency leave. The personal emergency leave entitlement will consist of two paid days and 
eight unpaid days. The two paid days must be taken before the eight unpaid days may be taken.

Despite the foregoing, employees will only be entitled to the paid personal emergency leave days if they 
have been employed by their employer for at least one week.

Personal emergency leave pay is equivalent to the wages that the employee would have earned had 
they not taken the leave. However, if the employee receives performance-related wages, their personal 
emergency leave will be an amount equal to the greater of: 

• the employee’s hourly rate for the number of hours that they would have worked; or

• the minimum wage that would have applied to the employee for the number of hours that they would 
have worked.

b) Evidence of Entitlement

Employers cannot require an employee to provide a certificate from a qualified health practitioner as 
evidence that the employee is entitled to the personal emergency leave. However, employers may require 
employees to provide evidence reasonable in the circumstances. 

c) Clarifying Amendments

• If a paid personal emergency leave day falls on a public holiday, the employee is not entitled to 
premium pay for the day of leave. 

• If a paid personal emergency leave days falls on a day or time of day when the employee would be 
entitled to overtime pay and/or a shift premium, the employee’s personal emergency leave pay will be 
calculated on their regular rate of pay; no shift premium will be applied.

Effective Date: January 1, 2018

7.2 Domestic or Sexual Violence Leave

a) Entitlement

The ESA will contain a new leave, entitled “domestic or sexual violence leave”. The leave is available to 
employees with at least 13 weeks of service where the employee or the employee’s child experiences 
domestic or sexual violence or the threat of domestic or sexual violence. 

Employees will be entitled to take up to 10 days and up to 15 weeks of leave in a calendar year. The 
dual entitlement seems to suggest that employees may take up to 10 days on an ad hoc basis, or longer 
portions of leave as needed. 

b) Eligibility

To qualify for this leave, an employee must take the leave to: 
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• seek medical attention in respect of physical or psychological injuries sustained as a result of the 
domestic or sexual violence; 

• obtain victim services; 

• obtain counselling; 

• relocate (temporarily or permanently); or 

• seek legal or law enforcement assistance.

c) Domestic or Sexual Violence Pay

The first five days of domestic or sexual violence leave may be taken as paid days. If an employee takes 
a paid day of domestic or sexual violence leave, the employer must pay an amount equivalent to the 
wages that the employee would have earned had they not taken the leave. However, if the employee 
receives performance-related wages, their personal emergency leave will be an amount equal to the 
greater of:

• the employee’s hourly rate for the number of hours that they would have worked; or

• the minimum wage that would have applied to the employee for the number of hours that they would 
have worked.

d) Confidentiality

Employers must put mechanisms in place to protect the confidentiality of records given or produced to 
the employer that relate to an employee taking domestic or sexual violence leave.

Effective Date: January 1, 2018

7.3 Pregnancy Leave

a) Increased Entitlement with Respect to Still-Births or Miscarriages

Pregnancy leave for employees who suffer a still-birth or miscarriage will increase from six weeks to 12 
weeks.2 

b) Definition of “Legally Qualified Medical Practitioner”

The following types of individuals are listed as practitioners who may provide a certificate that 
identifies the due date of the baby, or who may certify that an employee is incapable of performing her 
employment duties due to complications arising from the pregnancy:

• a person who is qualified to practice as a physician;

• a person who is qualified to practice as a midwife;

• a registered nurse who holds an extended certificate of registration.

Effective Date: January 1, 2018

2. This increased entitlement will only apply to pregnancy leaves that begin on or after January 1, 2018.
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7.4 Parental Leave 
Parental leave will increase by 26 weeks.3 As such, employees who take pregnancy leave will be entitled 
to 61 weeks of parental leave (an increase from 35 weeks), and employees who do not take pregnancy 
leave will be entitled to take 63 weeks of parental leave (an increase from 37 weeks).

Employees will be permitted to begin a parental leave of absence no later than 78 weeks after the day 
that the child is born or comes into the employee’s custody, care, and control for the first time. This is an 
increase from the current 52-week window for commencing parental leave.

Effective Date: December 3, 2017

7.5 Critical Illness Leave
The current ESA entitles an employee to take a leave of absence to provide care or support for a 
critically ill child under the age of 18 (i.e. critically ill child care leave). This entitlement will be replaced 
with a new leave, entitled “critical illness leave”.

a) Entitlements

Critical illness leave will provide two basic entitlements:

• a leave of up to 37 weeks in a 52-week period for an employee to provide care or support to a 
critically ill minor child (i.e. a person under the age of 18) who is a family member of the employee; 
and

• a leave of up to 17 weeks in a 52-week period for an employee to provide care or support to a 
critically ill adult who is a family member of the employee.

Similar to the current provisions for critically ill child care leave, an employee will be able to take further 
critical illness leaves if the family member remains critically ill after an initial critical illness leave has been 
taken by the employee.

b) Eligibility

An employee must have been employed for at least six consecutive months with their employer in order 
to be eligible to take critical illness leave. Furthermore, the employee must provide a certificate from a 
qualified health practitioner that: (a) states that the family member is critically ill and requires the care 
or support of one or more family members; and (b) sets out the period during which the family member 
requires care or support.

For the purposes of critical illness leave, a “family member” will include:

• The employee’s spouse;

• A parent, step-parent or foster parent of the employee or the employee’s spouse;

• A child, step-child or foster child of the employee or the employee’s spouse;

• A child who is under legal guardianship of the employee or the employee’s spouse;

• A brother, step-brother, sister or step-sister of the employee;

3. This increased entitlement will only be applicable where the child’s date of birth or the date that the child first comes into the 
custody, care, and control of the parents is on or after the effective date of the new provisions. 
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• A grandparent, step-grandparent, grandchild or step-grandchild of the employee or the employee’s 
spouse;

• A brother-in-law, step-brother-in-law, sister-in-law or step-sister-in-law of the employee;

• A son-in-law or daughter-in-law of the employee or the employee’s spouse;

• An uncle or aunt of the employee or the employee’s spouse;

• A nephew or niece of the employee or the employee’s spouse;

• The spouse of the employee’s grandchild, uncle, aunt, nephew or niece; and

• A person who considers the employee to be like a family member, provided the prescribed conditions, 
if any, are met.

Effective Date: December 3, 2017

7.6 Family Medical Leave

a) Increased Entitlement

Employees will be entitled to up to 28 weeks (increased from eight weeks) of family medical leave to 
provide care or support to a family member who has a serious medical condition. The employee must 
provide a certificate from a qualified health practitioner stating that the family member has a significant 
risk of death occurring within a 52-week period.4

b) Definition of “Family Member”

The following individuals are “family members” for the purpose of family medical leave:

• The employee’s spouse;

• A parent, step-parent or foster parent of the employee or the employee’s spouse;

• A child, step-child or foster child of the employee or the employee’s spouse;

• A child who is under legal guardianship of the employee or the employee’s spouse;

• A brother, step-brother, sister or step-sister of the employee;

• A grandparent, step-grandparent, grandchild or step-grandchild of the employee or the employee’s spouse;

• A brother-in-law, step-brother-in-law, sister-in-law or step-sister-in-law of the employee;

• A son-in-law or daughter-in-law of the employee or the employee’s spouse;

• An uncle or aunt of the employee or the employee’s spouse;

• A nephew or niece of the employee or the employee’s spouse;

• The spouse of the employee’s grandchild, uncle, aunt, nephew or niece; and

• A person who considers the employee to be like a family member, provided the prescribed conditions, 
if any, are met.

Effective Date: January 1, 2018

4. An employee is only entitled to the increased length of family medical leave if the certificate was issued on or after January 1, 
2018. If the certificate was issued before January 1, 2018, the employee may only take up to eight weeks of family medical leave.
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7.7 Child Death Leave and Crime-Related Child Disappearance Leave
The ESA currently provides an employee with a maximum unpaid leave of 104 weeks if the employee’s 
child is killed as a likely result of a crime, or a maximum unpaid leave of 52 weeks if their child 
disappears as a likely result of a crime. The amended ESA will have two separate leaves: child death 
leave and crime-related child disappearance leave.

Child death leave will be available to an employee whose child has died. The child’s death does not have 
to result from a crime; however, an employee will not be entitled to child death leave if they are charged 
with a crime, or was a party to a crime, in relation to the death of their child. The child death leave 
entitlement consists of up to 104 weeks of unpaid leave, and must be taken within the 105 weeks after 
the week of the child’s death.

Crime-related child disappearance leave will be available to an employee whose child disappears as a 
likely result of a crime. The entitlement consists of up to 104 weeks of unpaid leave.

An employee must have been employed for at least six consecutive months with their employer before 
they are entitled to take either leave of absence.5

Effective Date: January 1, 2018

8 Vacation
Under the current ESA, employees are entitled to two weeks of vacation per year and 4% of regular 
wages as vacation pay, regardless of their current length of employment. The amendments to the ESA 
will increase vacation time to three weeks, and increase vacation pay to 6% of regular wages, where an 
employee has been employed for five years or more. 

Employees with five or more years of service must take their vacation as a three-week period, a 
two-week period plus a one-week period, or three one-week periods, unless otherwise agreed to.

Corresponding amendments will be implemented in relation to the calculation of an employee’s vacation for 
a stub period. In particular, if an employee does not have a regular work week but has been employed for 
five years or more, the employer must provide the employee with a vacation entitlement equal in length to:

Effective Date: January 1, 2018

5. For an employee to be eligible for either of these leaves, the child’s death or crime-related disappearance must have occurred on 
or after January 1, 2018.

Number of vacation days = 3 x

Number of days that the employee 
worked during the stub period

Number of work weeks in the stub period

stub period

12
x
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9 Notice of Termination for Assignment Employees
Temporary help agencies must provide at least one week of written notice, or pay in lieu thereof, to an 
assignment employee if: (a) the employee is on an assignment that had an estimated term of at least 
three months; and (b) the assignment is terminated before the end of the estimated term. 

However, this notice requirement does not apply if:

• the temporary help agency offers another reasonable work assignment to the employee during the 
notice period, and the new assignment has an estimated term of at least one week;

• the assignment employee has been guilty of wilful misconduct, disobedience, or wilful neglect of duty 
that is not trivial and has not been condoned by the temporary help agency or its client;

• the assignment has become impossible to perform or has been frustrated by a fortuitous or 
unforeseeable event or circumstance; or

• the assignment is terminated during or as a result of a strike or lock-out at the location of the 
assignment.

Effective Date: January 1, 2018

10 Record-Keeping
Under the current ESA, employers must keep the following records: 

• The employee’s name and address;

• The employee’s date of birth, if the employee is a student under 18 years of age;

• The date on which the employee began their employment;

• The number of hours that the employee worked in each day and each week; and

• The information contained in each statement of wages provided to the employee.

Effective January 1, 2018, the amended ESA will require employers to keep the following additional 
records:

• The dates and times that the employee worked;

• The dates and times that the employee worked in excess of the overtime threshold and the 
corresponding rates of pay, if the employee has multiple regular rates of pay and has worked 
overtime; and

• The amount of vacation pay that the employee earned during the vacation entitlement year or stub 
period, and how that amount was calculated.

Effective January 1, 2019, employers will also be required to keep records of the following 
information:

• The dates and times that the employee was scheduled to work or be on call for work, and any 
changes to the on-call schedule; and

• Any cancellations of a scheduled day of work or on-call assignment, and the date and time of the 
cancellation.
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In addition to the above, as of January 1, 2018, temporary help agencies must keep records of:

• the number of hours worked by each assignment employee for each client of the agency in each day 
and each week; and

• any written notice provided to an assignment employee regarding the termination of an assignment.

11 Enforcement 

11.1 Elimination of the Self-Help Requirement
Under the current ESA, employees are required to take steps to address any alleged ESA contravention 
with their employer before the Ministry of Labour will investigate alleged violations. This is often referred 
to as the “self-help” requirement. 

The “self-help” requirement will be removed from the amended ESA. This will allow employees to 
make complaints directly to the Ministry of Labour without having to first try to remedy their situation 
themselves. This change will likely increase the number of complaints made to the Ministry of Labour. 

11.2 Penalties and Remedies 
Employment standards officers will be given broader powers to enforce the ESA. They will be able to 
order employers to pay wages to employees, and issue notices of contravention to persons they believe 
to have contravened the ESA. Employment standards officers will also have the discretion to determine 
the appropriate amount of a penalty for a contravention of the ESA.

The Director of Employment Standards will be able to publish information related to a contravention 
of the ESA, including the name of the offending employer, a description of the contravention, and the 
penalty imposed. The Director of Employment Standards is permitted to publish this information on the 
Internet.

The Director of Employment Standards will also have enhanced powers of collection, such that they can 
accept security for amounts owing, issue warrants to enforce payment, register a lien to collect money 
owing, and calculate rates of interest for amounts owing.

Effective Date: January 1, 2018
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PART 3

Amendments to the  
Labour Relations Act, 1995

Effective Date: January 1, 2018 for all amendments

12 Card-Based Union Certification
Card-based certification will become available to employees in the building services industry, home care 
and community services industry, and the temporary help agency industry.

As a result, unions in these industries may be certified by the Ontario Labour Relations Board (the 
“Board”) if they can demonstrate sufficient membership support from employees. The consequences of 
this process are as follows:

• If the Board is satisfied that more than 55% of the employees in the bargaining unit are members of 
the union on the date of the union’s application for certification, the Board may either certify the union 
or direct that a representation vote be taken. 

• If the Board is satisfied that between 40% and 55% of the employees in the bargaining unit are 
members of the union on the date of the application for certification, the Board must direct that a 
representation vote be taken. 

• If the union does not have the support of at least 40% of the employees in the bargaining unit, the 
Board must dismiss the union’s application for certification.

13 Union Access to Employee Information
Note: The following rules pertaining to employee lists will not apply to the construction industry.

13.1 Application for an Employee List
Unions will be able to obtain employee information from employers by applying to the Board for an 
order that directs the disclosure of an employee list. Unions may make such a request as a part of the 
certification application if they have 20% or greater union membership in their proposed bargaining unit. 

The union’s application must include the following information:

• A written description of the proposed bargaining unit, including an estimate of the number of 
individuals in the unit; and

• A list of the names of the union members in the proposed bargaining unit and evidence of their union 
membership.

 o  Note: the union is not required to provide this information to the employer.
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13.2 Notice of Disagreement
Employers who disagree with the union’s proposed bargaining unit may file a notice of disagreement with 
the Board within two days of receiving a request for an employee list. 

The information that is required in a notice of disagreement depends on the employer’s position with 
respect to the proposed bargaining unit:

• If the employer disagrees with the description of the proposed bargaining unit, the employer’s notice 
of disagreement must explain why the employer believes that the proposed bargaining unit could not 
be appropriate for collective bargaining.

• If the employer agrees with the description of the proposed bargaining unit but disagrees with the 
estimated number of employees in the bargaining unit, the employer’s notice of disagreement must 
include a statement that sets out this position.

• If the employer disagrees with the estimated number of employees in the proposed bargaining unit, 
the employer’s notice of disagreement must include a statutory declaration that sets out the number 
of employees that fall under the description of the proposed bargaining unit.

13.3 Consequences of a Successful Application
If the Board determines that the union’s bargaining unit could be appropriate for collective bargaining and 
that the union has 20% or greater employee membership in the proposed bargaining unit, it will order 
the employer to provide the union with a list of the names, and personal email addresses or telephone 
numbers, of all of the employees within the proposed bargaining unit.

The Board will also have the discretion to order the employer to disclose other information relating to 
the employees (e.g. the employees’ titles and business addresses) and any other means to contact the 
employees, other than a home address. 

If a union is: (a) successful in its application for an employee list; (b) applies for certification within one 
year of receiving the list; and (c) that application for certification is ultimately dismissed, the Board 
will not consider another application for an employee list in respect of a substantially similar proposed 
bargaining unit. This bar to an application for an employee list will last for one year from the date that the 
initial application for certification was dismissed.

13.4 Duties of Confidentiality
The amended LRA will impose duties of confidentiality on both the employer and union with respect to 
any employee list: 

• The employer will be required to ensure that all reasonable steps are taken to protect the security and 
confidentiality of the list during its creation, compilation, storage, handling, transportation, transfer, 
and transmission. 

• The union must ensure that all reasonable steps are taken to protect the security and confidentiality of 
the list, and to prevent unauthorized access to the list.

When the list must be destroyed, the destruction must be done in such a way that the list cannot be 
reconstructed or retrieved. 
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14 Remedial Certification
If an employer commits an unfair labour practice that has the potential to intimidate employees during the 
union certification process, the Board can remedy the situation under the current LRA through a number 
of measures, including remedial certification or a new representation vote with added protections. 

Under the amended LRA, remedial certification will occur if an employer commits an unfair labour 
practice that interferes with the true wishes of the employees in the bargaining unit. Previously, the Board 
could order alternative remedies, such as another representation vote, and would only order remedial 
certification if no other remedy would be sufficient to counter the effects of the contravention.

15 Educational Support
Under the current LRA, a union generally provides the employer with notice of its intent to bargain and 
the parties begin negotiating a first collective agreement. However, the amended LRA will add a potential 
step after a union issues a notice of intent to bargain. This potential step will allow either party to request 
“educational support” on the practice of labour relations and collective bargaining. Such support will be 
provided by the Minister of Labour upon request. 

16 First Collective Agreements

16.1 First Collective Agreement Mediation

a) Application to Appoint a Mediator

If the parties are unable to negotiate a first collective agreement, either party will be able to apply for the 
appointment of a first collective agreement mediator at any time after the Minister of Labour has issued 
a No Board Report. The application must include a list of the issues in dispute and the applicant party’s 
position with respect to those issues. The other party must respond to the application no later than five 
days after it receives a copy of the application. 

The Minister of Labour must appoint a first collective agreement mediator and inform the parties of the 
appointment within seven days of receiving an application for a first collective agreement mediator. 

b) Duties of a Mediator

The first collective agreement mediator must meet with the parties and assist them in trying to effect 
a collective agreement. The mediator must also facilitate and encourage the process of collective 
bargaining between the parties.

c) Prohibited Activities

In the 45-day period after the mediator is appointed, no strike or lock-out can take place. Threats of 
strikes or lock-outs are also prohibited.

As well, the Board cannot deal with decertification applications or displacement applications in the 45-day 
period after it appoints a first collective agreement mediator. This prohibition applies to decertification 
applications and displacement applications that were filed before, on, or after the date of the mediator’s 
appointment. 



page 18Legislative Amendments Under Bill 148: Fair Workplaces, Better Jobs Act, 2017

d) Parties Who Cannot Access Mediation

First collective agreement mediation is not available in respect of:

• A consolidated bargaining unit;

• A first collective agreement that involves an employers’ organization; or

• A first collective agreement that is a provincial agreement.

16.2 First Collective Agreement Mediation-Arbitration

a) Application for Mediation-Arbitration

At any time on or after 45 days from the date that a first collective agreement mediator was appointed, 
either party may apply to the Board for first collective agreement mediation-arbitration. Within 30 
days of receiving such an application, the Board may: (a) order the parties to engage in further 
mediation; (b) dismiss the application; or (c) direct the settlement of a first collective agreement by 
mediation-arbitration. 

The Board’s default position will be to direct the parties to proceed to mediation-arbitration unless a 
party has engaged in bad faith bargaining or has adopted an uncompromising bargaining position without 
reasonable justification. 

If the Board allows the parties to proceed to first collective agreement mediation-arbitration, the parties 
may jointly appoint a mediator-arbitrator to settle their first collective agreement. The parties have 
seven days to make such a joint appointment. If the parties do not jointly appoint a mediator-arbitrator 
within the seven-day period, either party may apply to the Board to appoint a Chair or Vice-Chair as the 
mediator-arbitrator for the parties. 

b) Mediation-Arbitration Procedure

A first collective agreement mediator-arbitrator may determine his/her own procedure, so long as both 
parties are given the opportunity to fully present their evidence and make submissions.

The first hearing date in the mediation-arbitration process must be no later than 21 days after the 
appointment of the mediator-arbitrator, and the mediator-arbitrator must release their decision on all 
matters in dispute within 45 days of the first hearing date in the mediation-arbitration process.

Despite the foregoing, the parties may agree in writing to extend any time limits in the mediation-
arbitration process.

A first collective agreement that is settled through the mediation-arbitration process must remain in effect 
for a period of two years from the date on which it was settled.

c) Prohibited Activities

Strikes and lock-outs are prohibited for the duration of first collective agreement mediation- arbitration. 

If a strike or lock-out was ongoing at the time of the application for mediation-arbitration, the parties must 
end the strike or lock-out once the Board directs the parties to proceed to first collective agreement 
mediation-arbitration. Employers must also reinstate the employees in the bargaining unit that were 
employed before the strike or lock-out started.

The terms and conditions of employment, including wages, for all employees cannot be altered during 
the first collective mediation-arbitration process (unless previously agreed to by the employer and union). 
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Similarly, all rights, privileges, and duties of the employer, employees, and union cannot be altered until a 
first collective agreement is reached.

If the Board directs the parties to proceed with first collective agreement mediation-arbitration, it must 
dismiss any decertification application or displacement application that involves any of the parties to the 
mediation-arbitration.

17 Just Cause Protection
The LRA will extend “just cause” protection to employees from the date that a union is certified as 
bargaining agent until a first collective agreement is entered into, or the union no longer represents 
the bargaining unit members, whichever comes first. Probationary employees are not excluded from 
the application of this provision. Employers must be cautious and ensure that all employees (including 
probationary employees) are not terminated for anything other than just cause after union certification.

18 Reviewing the Structure of Bargaining Units
The Board may review the structure of bargaining units after a union is certified if: (a) a party applies to 
the Board for such a review within three months after the date of certification; (b) a collective agreement 
has not yet been entered into in respect of the bargaining unit; and (c) the union already represents 
employees of the employer in another bargaining unit.

The Board may also review the structure of bargaining units at any time upon mutual agreement of the 
employer and the union.

When reviewing the structure of bargaining units, the Board must consider whether the bargaining units 
would contribute to the development of an effective collective bargaining relationship and of collective 
bargaining in the industry.

18.1 Creation of Bargaining Units by Agreement
After the Board reviews the bargaining units at issue, the Board must allow the parties to come to an 
agreement within a reasonable time period with respect to the determination of bargaining units.

18.2 Available Remedies

a) Orders that the Board May Make

If the Board believes that the parties’ agreement would not lead to the creation of appropriate bargaining 
units, the Board may:

• Consolidate bargaining units;

• Amend any certification order or description of a bargaining unit that is contained in any collective 
agreement;

• Order that a collective agreement between the employer and the union applies to the consolidated 
bargaining unit;

• Declare that the employer is no longer bound to a collective agreement that applied in respect of an 
existing bargaining unit before the consolidation;

• Amend the provisions of collective agreements respecting expiry dates, seniority rights, or any other 
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such provisions;

• Decide the terms and conditions that will apply to the employees of a consolidated bargaining unit 
while some of those employees are in a legal strike position; and

• Authorize a party to give notice to bargain.

The Board may also make any of the above orders if the parties do not agree on certain issues within a 
reasonable time period.

b) Powers Available on Joint Application by the Parties

With consent of the Board, and on joint application of the parties, an employer and union may:

• Consolidate bargaining units;

• Amend the description of a bargaining unit contained in any collective agreement;

• Make an existing collective agreement between the parties apply to the consolidated bargaining unit;

• Terminate the operation of a collective agreement that applied in respect of an existing bargaining unit 
before the consolidation;

• Amend the provisions of a collective agreement, including provisions respecting expiry dates, seniority 
rights or other such provisions;

• Decide the terms and conditions that will apply to the employees of a consolidated bargaining unit 
while some of those employees are in a legal strike position; and

• Permit a party to give notice to bargain collectively.

19 Successor Rights for Buildings Services Contracts and 
Publicly-Funded Contracts
Successor rights will be extended when building services contracts are retendered. As such, a new 
service provider may become bound to any collective agreement that was entered into by a previous 
service provider that performed the same services within a building. However, successor rights will not 
apply to employers that are engaged in construction services, maintenance services (other than cleaning 
services), and the production of goods (other than production of goods in relation to food services).

The same rule will extend, by regulation, to publicly-funded contracted services. 

20 Return to Work After a Strike or Lock-Out
Currently, the LRA states that employers are only required to reinstate striking employees during the six 
months following the end of the strike. The six-month time limit will no longer exist under the amended 
LRA. Employers must return employees to work if they have been on strike and must displace any person 
who was hired to perform the employees’ work while they were on strike.

21 Votes Outside of a Workplace
The Board may now conduct representation votes outside of a workplace, including by Internet or 
telephone. The Board may also authorize Labour Relations Officers to direct the voting process and 
associated voting arrangements.
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22 Penalties
The penalties for contraventions of the LRA will be increased. An individual who is convicted of an 
offence under the LRA may be liable for a fine of up to $5,000. A corporation, union, council of unions, 
or employers’ organization that is convicted of an offence under the LRA may be liable for a fine of up to 
$100,000.
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PART 4

Amendments to the  
Occupational Health and Safety Act

23 Prohibition Against Footwear with an Elevated Heel 
Employers will be prohibited from requiring a worker to wear footwear with an elevated heel. Exceptions 
to this prohibition arise where: (a) an elevated heel is required for a worker to safely perform his or her 
work; and (b) a worker is employed as a performer in the entertainment and advertising industry.

Effective Date: November 27, 2017


